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THIS CONSENT AGREEMENT entered into pursuant to Section 105 of the Competition Act 
this 2nd day of July, 2004, 

BETWEEN: 

THE COMMISSIONER OF COMPETITION appointed under 
subsection 7( 1) of the Competition Act, 

(“Commissioner”) 

AND: 

BRITISH COLUMBIA RAILWAY COMPANY, a company 
continued under the British CoZumbia Railway Act having an office 
at 221 West Esplanade, North Vancouver, British Columbia, 
V7M 351, for itself and as agent for Her Majesty the Queen in 
Right of the Province of British Columbia, 

(“BCRC”) 

1 m: 

CANADIAN NATIONAL RAILWAY COMPANY, a 
corporation continued under the laws of Canada and having its 
registered office at 935 de la Gauchetiere Street West, 16‘h floor, 
Montreal, Quebec, H3B 2M9, acting for itself and for any of its 
Affiliates, including those involved in the operation of the former 
BC Rail line of railway, as and fiom the Closing Date, 

(“CN”) 

WITNESSES THAT: 

WHEREAS BCRC, BCR Properties Ltd. and CN have entered into a Transaction Agreement 
dated November 25,2003 pursuant to which BCRC and BCR Properties Ltd. have agreed to sell, 
assign and transfer to CN, and CN has agreed to purchase all of the issued and outstanding shares 
in the capital of BC Rail and all of the issued and outstanding partnership units in BC Rail 
Partnership not owned by BC Rail; 

WHEREAS BCRC, BCR Properties Ltd. and CN have requested a “no-action letter” be issued 
by the Commissioner in connection with the Transaction; 

WHEREAS the Commissioner has expressed concerns that without the specific commitments 
contained herein there is a reasonable likelihood that CN could use the market power it may 
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acquire as a result of the Transaction to substantially prevent and/or lessen competition in the 
affected product or geographic markets; 

WHEREAS the parties hereto have agreed to enter into this Agreement to address the 
Commissioner's aforesaid concerns by committing to specific, enforceable and transparent 
standards and covenants to prevent anti-competitive behaviour; 

WHEREAS CN shall, subject to the commitments contained in this Agreement and any 
applicable Laws, retain the right to operate BC Rail, including the right to allocate cars within 
the BC Rail Territory, in a manner that is consistent with the commercial policies and operational 
practices applied throughout its Canadian rail network; 

WHEREAS CN has further agreed to observe and perform all of the covenants or obligations on 
its part to be observed and performed under the Other Agreements and not to withdraw same or 
amend or withdraw the material terms thereof without the prior consent of the Commissioner; 

WHEREAS the Commissioner's consent to this Agreement is conditional on CN's compliance 
with its covenants and obligations under the Other Agreements listed in Schedule D hereto; 

WHEREAS the Commissioner is satisfied that the remedies herein, together with CN's 
covenants and obligations in the Other Agreements listed in Schedule D hereto, remedy the 
substantial lessening and/or prevention of competition to the point it is no longer substantial, and 
the Commissioner will not bring an application under section 92 of the Competition Act in 
connection with the Transaction; 

NOW THEREFORE in consideration of the promises and the mutual covenants set out herein, 
the parties represent, covenant and agree as follows: 

ARTICLE 1 
INTERPRETATION 

1.1 Definitions 

In this Agreement, unless the context otherwise requires, capitalized terms shall have the 
respective meanings set out in Schedule A hereto and grammatical variations of such terms shall 
have corresponding meanings. 

1.2 Gender And Number 

In this Agreement, unless the context otherwise requires, words importing the singular include 
the plural and vice versa and words importing genders include all genders. 

1.3 Recitals 

Each of the recitals hereof is made an integral part of this Agreement and these recitals shall be 
taken into account in the construction or interpretation of this Agreement. 
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1.4 Headings And Table Of Contents 

The inclusion of headings and a table of contents in this Agreement are for convenience only and 
shall not affect the construction or interpretation of this Agreement. 

1.5 Governing Law 

This Agreement shall be governed by and interpreted and enforced in accordance with the laws 
of the Province of British Columbia and the federal laws of Canada applicable therein. Each of 
the parties irrevocably attorns and submits to the non-exclusive jurisdiction of the Competition 
Tribunal. 

1.6 Statutory References 

Unless otherwise stated herein, any reference to a statute includes all regulations made under that 
statute and includes all amendments made to the statute and the regulations in force from time to 
time, and any statute or regulation that supplements or replaces that statute or regulation. 

1.7 Schedules 

The following Schedules are delivered concurrently with, and incorporated into, this Agreement: 

Schedule Subiect First Section Reference 

A. Definitions 1.1 

B. Open Gateway Tariffs 3.2 

C. Certificate of Fitness 8.2 

D. Other Agreements Definitions 

E. Twenty-Five (25) Mile Rate 6.2 
Group 

1.8 Performance On Holidays 

If any action is required to be taken pursuant to this Agreement on or by a specified date, which 
is not a Business Day, then such action shall be valid if taken on or by the next succeeding 
Business Day. 
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1.9 Calculation Of Time 

Except as otherwise specifically noted herein, in this Agreement, a period of days shall be 
deemed to begin on the first day after the event, which began the period, and to end at 5:OO p.m. 
(Vancouver time) on the last day of the period. If, however, the last day of the period does not 
fall on a Business Day, the period shall terminate at 5:OO p.m. (Vancouver time) on the next 
Business Day. 

ARTICLE 2 
TERM 

2.1 Term 

Except as provided for under paragraphs 4.5, 6.8 and 8.1 hereof, the term of this Agreement shall 
be coterminous with the term of the Revitalization Agreement as renewed from time to time. 

ARTICLE 3 
OPEN GATEWAY RATE COMMITMENTS 

3.1 Statement Of Principle 

In order to ensure that shippers continue to have access to existing rail competition with the 
Connecting Carriers at Vancouver, CN undertakes and agrees to offer and maintain the following 
enforceable rate commitments. 

3.2 Price Zone Definition 

CN shall publish and maintain Open Gateway Tariffs. The Open Gateway Tariffs with BNSF, 
CP and UP, the three (3) Connecting Carriers as at the date of the Agreement, are attached hereto 
for reference as Schedule B. The Open Gateway Tariffs with BNSF, CP and U p  shall, 
notwithstanding the effective date shown thereon, come into effect on the Closing Date. 

3.3 Annual Adjustment Of Rates, Discounts And Surcharges 

The zone rates and surcharges published in the rate tables attached as Schedule B hereto shall be 
adjusted annually, using the RCAF-A Index. Subject to the provisions hereof, commencing on 
the first anniversary of the Closing Date, indexation shall be applied to the then-applicable rates 
on each anniversary date of the Closing Date, based on the variance between the last quarterly 
available RCAF-A Index, versus the RCAF-A Index for the same quarter of the previous year. 
Indexation adjustments shall be rounded to the nearest dollar. The resulting rates shall then be in 
effect from that anniversary date until the next annual adjustment. 

Notwithstanding the foregoing, regardless of the actual level of the RCAF-A Index for any given 
year, under no circumstances shall the rates be adjusted at lower levels than the initial rates 
shown in the rate tables attached hereto as Schedule B , which levels shall be deemed an absolute 
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floor on rate reductions that are required under this paragraph, unless CN in its discretion 
voluntarily decides to reduce rates further, or agrees with a shipper or Connecting Carrier to 
reduce rates further, or is compelled under Law or by Governmental Authority to reduce rates 
further. There shall be no ceiling on the amount of any rate increases that may result from the 
annual application of the RCAF-A Index under this paragraph. 

ARTICLE 4 
TRANSIT TIMES COMMITMENTS 

4.1 Statement Of Principle 

In order to ensure that Interline Traffic is not materially adversely affected through a curtailment 
by CN in the service level offered on Interline Traffic, CN undertakes and agrees to improve the 
transit times achieved by BC Rail, measured against the base year 2003, on traffic interlined with 
Connecting Carriers, the whole as more fully set out below. 

4.2 Measurement Of Pre-Merger BC Rail Transit Times 

The 2003 BC Rail average transit time data on Interline Traffic, from each of the five zones 
identified in the Open Gateway Tariffs, has been used. The 2003 BC Rail average transit time 
data is measured from customer release, to placement on the interchanges with BNSF and CP in 
Vancouver, adjusted upwards by 10% to reflect the anticipated impact of passenger service. The 
benchmark transit times are as follows: 

Zone BC Rail benchmark transit in hours 

1 - Vancouver - Lillooet 
2- Exeter - Williams Lake 
3- Quesnel - Prince George 
4- MacKenzie - Fort St John 
5- FortNelson 

95 
100 
120 
150 
170 

4.3 Measurement Of CN Post-Merger Transit Times On BC Rail 

CN’s transit times shall, subject to changes required in response to material sustained reduction 
in traffic which would cause CN to reduce frequency of train service, be measured against the 
pre-merger BC Rail benchmark transit times set out in the above table and calculated from the 
car release (where cars shall be considered as being released when all billing information shall 
have been supplied to CN), to the time the car is interchanged with BNSF and CP at the 
Vancouver Gateways. Transit times shall be averaged by zone on a monthly basis. Any traffic 
subject to Force Majeure shall not be taken into account in the measurement of CN’s transit time 
hereunder. 



I 

4.4 Comparison Of CN’s Performance To BC Rail Pre-Merger Performance 

Beginning six (6) months after the Closing Date, CN’s transit performance by BCOL zone shall 
be measured monthly on a six (6) months rolling average basis and compared with the transit 
hours identified in the above table. 

4.5 Term Of Application Of The Measurements And Performance Penalties 

For a period of five ( 5 )  years from the Closing Date and for such further period as required by 
the Commissioner pursuant to paragraph 8.1 hereof, CN shall monitor and report to the Agency 
under the authority of the Transit Times Oversight Agreement, its six (6) months rolling average 
performance on a monthly basis. Any material sustained reduction in traffic as contemplated 
under paragraph 4.3 hereof shall be noted in the report to the Agency. Upon request from the 
Agency or the Commissioner, CN shall provide evidence to substantiate such material sustained 
reduction in traffic. 

ARTICLE 5 
CAR ALLOCATION COMMITMENTS 

5.1 Statement Of Principle 

In order to ensure that Interline Traffic is not materially adversely affected through a curtailment 
by CN in the service level offered on Interline Traffic, CN shall not discriminate in its allocation 
and supply of cars amongst BCOL Shippers by reason of such BCOL Shippers shipping some or 
all of their volume through Connecting Carriers in preference to CN. Discrimination shall be 
measured having regard to the type and numbers of cars made available to individual BCOL 
Shippers. . 

In assessing whether discrimination has occurred as against a BCOL Shipper shipping through 
Connecting Carriers in preference to CN as aforesaid, the following factors shall, in respect of 
individual shippers, be considered: (i) the number of cars ordered; (ii) the number of cars 
committed by CN; (iii) the number of cars filled by CN; (iv) historical car requirements and 
shipment volumes of the BCOL Shippers; and (v) the commercial policies and operational 
practices prevalent throughout CN’s Canadian rail network, it being understood that CN shall 
have the burden to demonstrate these policies were prevalent before the alleged discrimination 
and were not designed or applied to discriminate against BCOL Shippers shipping some or all of 
their volume through Connecting Carriers in preference to CN. 

5.2 Guaranteed Car Order Program 

CN shall perform a weekly review of its ability to meet customer car demands, through the 
advance order information of CN’s Guaranteed Car Order Program. When car shortages are 
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forecasted through this weekly process, CN shall allow Connecting Carriers, without obligating 
them, to provide cars to supplement the CN fleet. 

Supplemental cars from Connecting Carriers shall be accepted by CN at the Vancouver 
Gateways, for movement under the terms of the Open Gateway Tariff prevailing between CN 
and the Connecting Carrier. CN shall accept supplemental cars from the Connecting Carrier and 
shall be responsible for car hire, at rates as agreed from time to time between CN and the 
Connecting Carrier; accessorial charges shall be for the account of CN. The Connecting Carrier 
shall supply CN with the necessary information for CN’s car ordering process. The 
supplemental cars shall be added to CN’s general fleet for distribution to BCOL Shippers, and to 
be shipped to any destination territory or Connecting Carrier, using the normal CN car allocation 
process. Without limiting the generality of the foregoing, it is acknowledged and agreed that CN 
shall make Reasonable Commercial Efforts to ship supplemental cars supplied by a given 
Connecting Carrier to said Connecting Carriers’ destinations. 

ARTICLE 6 
PEACE RIVER GRAIN COMMITMENTS 

6.1 Statement Of Principle 

In order to ensure that CN does not use the potential market power it may acquire as a result of 
the Transaction to eliminate the competitive dynamic in the Peace River Area by materially 
increasing rates andor curtailing service levels in respect of the BCOL served Peace River Area 
Grain markets, CN undertakes and agrees to the following. 

6.2 Single Car Rate - Export Grain 

With respect to the pricing of export Grain movements to Vancouver, B.C., in covered hopper 
cars from the Peace River Area, CN shall: 

(a) price traffic via the shortest rail route existing post merger regardless of whether CN 
discontinues or abandons a portion of that shortest route in the future; 

(b) maintain published single car rates from all Peace River Area origination points at a level 
that does not exceed the average of published single car rates from CN origination points 
within the comparable twenty-five (25) mile rate group, as attached hereto as Schedule E, 
on CN’s main line through Edmonton, Alberta (in the case of ARN), and Melville, 
Saskatchewan (in the case of RLMN), for the movement of the same type of Grain under 
substantially similar conditions for a substantially similar distance to destination; and 

(c) maintain published single car rates so that the rate from Dawson Creek, B.C. shall be at 
least 10% lower than the rate from Rycrofi, Alberta, and the rate from Fort St. John, B.C. 
shall be set equal to the rate from Dawson Creek, for the movement of the same type of 
Grain under substantially similar conditions for a substantially similar distance to 
destination. 

With respect to the pricing of export Grain movements to Prince Rupert, B.C. in covered hopper 
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