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INTERCEPTION OF PRIVATE COMMUNICATIONSAND THE
COMPETITION ACT

INTRODUCTION

The purpose of the Competition Act is to maintain
and encourage competition in the Canadian
marketplace. The Act gpplies to most businesses in
Canada, regardiess of size.

The Competition Bureau has powerful investigative
tools, subject to judicia authorization. Theseinclude
search and seizure powers, under section 15 of the
Act, and the power to compel any person to submit
to examination under oath or provide records, under
section 11 of the Act.

Under s. 184.2 of the Criminal Code, where there
are reasonable grounds to believe that an offence
againg the Competition Act has been or is about to
be committed, the Bureau can apply for authorization
to intercept aprivate communication where either the
originator of the private communiceation, or the person
intended by the originator to recelve the
communication, has consented to the interception.

Section 183 of the Criminal Code permits the
Bureau to gpply for judicia authorization to intercept
private communicationswithout consent toinvestigete
the following offences under the Competition Act:
(1) conspiracy in relaion to any of the matters
referred to in paragraphs 45(4)(@) to (d); (2
bid-rigging (s47); and (3) deceptive telemarketing
(s.52.1(3)). This provison enhances the Bureau's
evidence-gathering capability in cases involving the
specified offences provided that specific legd criteria
are met.

Interception of private communications without
consent gives the Bureau a key tool needed to
address the growing problem of deceptive
telemarketing which by its very nature is carried out
over thetelephone. Thispower aso hepsthe Bureau

investigate dlegations of conspiracy to fix prices or
share markets and bid-rigging, which are serious
offences of an inherently collusve and secretive
nature.

This Information Bulletin outlines the approach that
the Commissioner of Competitionistakingingpplying
for and exercising judicidly authorized interceptions
of private communications without consent. The
guiddines contained in this Bulletin are not law.
However, they may be relied upon as reflecting the
Commissoner's interpretation of how the law is
gpplied on a conggtent basis by Bureau staff.

GENERAL PRINCIPLES
1. Application

Pursuant to section 186 of the Criminal Code,
authorization to intercept private communications
without consent requiresthe court to be satisfied that
other investigetive tools have been tried and failed,
that other invedtigative tools would be unlikely to
succeed or that the urgency of the matter is such that
it would be impractica to carry out the investigetion
uing only other investigative procedures.
Accordingly, the power to intercept private
communications without consent will be used under
exceptiona circumstances, for instance, in cases
where the nature of the offence or the difficulties of
obtaining evidencethrough other toolsjudtifiestheuse
of interception of private communications. However,
conggent with jurisprudence developed in this
meatter, the Bureau need not have exhausted al
possble invesigative steps before resorting to
interception of private communications.



2. Scope

The Bureau can only seek authorization for
permisson to intercept private communications
without consent for cases involving suspected
violations of:

(8 The deceptive telemarketing provisons found in
section 52.1(3);

(b) Thehid rigging provisonsfound in s. 47; and

(¢) The conspiracy provisons found in s. 45 insofar
asthey relaeto price fixing or market sharing.

The Bureau cannot seek authorization regarding
suspected violations of the other provisons of the
Act. However, if during a judicidly authorized
interception of private communications, information
that appears to be evidence of another offence or
reviewable matter is obtained, it may used in other
proceedings, whether crimind or civil. Suchevidence
must be relevant and not excluded by other rules of
evidence such as the rule agang sdf-serving
evidence and spousa privileges, etc.

Unlessthere is compelling evidence that a merger or
drategic dliance is a sham, intended as a cover for
covert crimina behaviour, mergers and draegic
dliances are not pursued under section 45. They
cannot therefore be the subject of a judicidly
authorized interception of private communications
without consent.

GUIDELINES

1. Pursuant to section 185 of the Criminal Code,
the procedures to be followed in any gpplication
related to offences under the Competition Act
require that:

(&) The gpplication for judicid authorization to
intercept private communication is Sgned by
the Solicitor Generd of Canada or an agent
specificaly designated for this purpose; and

(b) The application is accompanied by an
affidavit, sworn by an officer of the Bureau,
which sets out:

* Theparticularsof thealeged offenceand
the facts upon which the agpplication is
based. In conspiracy cases, the
goplication will include evidence thet the
dleged conspirators have market power
and that their conduct has beeninjurious
to competition;

 The type of communications to be
intercepted, the names and addresses of
the peoplewhose communi cationswould
be intercepted, the manner of
interceptionto be used, and the period of
time for which the authorization is
requested; and

*  Whether other types of invedtigative
procedures have been tried and have
faled, why it appears that other
invedigative procedures are unlikely to
succeed, or why the matter is S0 urgent
that it would be impracticad to carry out
the invedigation usng only other
investigative procedures.

2. To grant an authorization, a judge of a superior
court of crimind jurisdiction or ajudge as defined
in section 552 of the Criminal Code must be
satisfied that:

(@ The authorization would be in the best
interests of the adminigtration of jugtice. In



order to show this, it would have to be
established that there are reasonable and
probable grounds to believe that the offence
has been or is about to be committed, and
that the authorization sought will afford
evidence of that offence; and

(b) Other invedtigative procedures have been
tried and have faled, other invedtigaive
procedures are unlikely to succeed, or the
urgency of the matter issuch that it would be
impracticad to carry out the investigation of
the offence usng only other investigative
procedures.

. The Criminal Code aso requires that notice of

the interception be given to the person who was
subject to theinterception within ninety daysafter

the period for which authorization was given.

This notice period may be extended up to a
maximum of three years.

. The Bureau wants to make clear that it supports
the principle of minimization. If there is a strong
likeihood of inappropricte materid being
collected, for example privileged
communicaions, the Bureau will outline this
probability initsapplication. The Bureauwill dso
indude a requirement for "direct” or ongoing
monitoring under which interception must be
discontinued as soon as it becomes clear that
inappropriate materid isinvolved. Smilarly, in
the case of a public phone or a phone used by
many individuds for many reasons the
goplication will incdude a requirement that
interception must be discontinued after a
gpecified time, for example two minutes, unless
the monitor believes, on reasonable grounds, that
one of the targeted individuds is a party to the
communications. Current jurisprudence and law
enforcement practices in reaion to minimization
will befollowed, and changes made asnecessary.

Examples outlining drcumgances under which
interception of private communicaions without
consent might be used are in Appendix 1.

TREATMENT OF INFORMATION
OBTAINED BY INTERCEPTING PRIVATE
COMMUNICATIONS

Information obtained by interception of private
communication is subject to section 193 of the
Criminal Code which makesit anindictable offence
to disclosethe existence of such communication or its
content. This section provides certain exemptionsto
these disclosure redtrictions. One exemption is that
intercepted communication may be disclosed to a
person or authority with respongbility in a foreign
state for prosecutions or investigationsif it isintended
to be in the interests of the adminigtration of justice.

The Bureau's trestment of intercepted private
communication will be consgtent with its policy in
respect of confidentia information which isdescribed
inthe Bureau's 1995 Statement of Practices entitled,
“Communication of Confidentid Information under
the Competition Act”. Accordingly, intercepted
private communications may be shared with aforeign
law enforcement agency for the purpose of receiving
the assstance or cooperation of that agency
regarding an investigation under the Competition
Act.

HOW TO CONTACT THE COMPETITION
BUREAU

Anyonewishingtoobtain additiona informetion about
the Competition Act or file a complaint under the
provisons of the Act should contact the Competition
Bureau's Information Centre at:



Teephone

Toll free: 1-800-348-5358
Nationa Capital Region: (819) 997-4282
TDD (for hearing impaired):  1-800-642-3844

Facsimile (819) 997-0324

Address
Information Centre
Competition Bureau
Industry Canada
50 Victoria Street
Hull, Quebec

K1A 0C9

Web site
http://compstition.ic.gc.ca

E-mail
compbureau@ic.gc.ca

1999-09-20



APPENDIX 1

EXAMPLES OF USING INTERCEPTION OF
PRIVATE COMMUNICATIONS WITHOUT CONSENT

EXAMPLE #1. DECEPTIVE TELEMARKETING

A person complains to the Competition Bureau of
recently being "taken" by a deceptive telemarketer.
The complainant had received a phone cdl from
someone purporting to be a representative of a
compary. This representative explained that the
complainant had won an award of a gold pen and
pencil set worth $500. The representative further
explained that very few people win this award and
that if the complainant did not agree to accept the
award during the phone cdll it would be forfeited to
the next person on the list.  The representative aso
explained that because of a tax law requiremernt,
before the complainant could receive the awvard the
complainant had to be a customer of the company.
To become a customer, it was explained, al the
complainant had to do was buy a product which
would cost $100.

The complainant agreed to purchase the $100
product in return for receiving the award. The
complainant sent the money to the company and a
few dayslater received the pen and pencil set. Much
to the complainant's dismay, the pen and pencil set
turned out to be astandard yelow plastic disposable
pen and ayellow school pencil--not gold a dl. The
complainant was out $100.

This was one of many smilar complaints received
regarding this company. It is known that people
associated with thisgroup have ahistory of setting up
operations for extremely short periods of time and
ghutting down before sufficient evidence can be
collected for a prosecution.

Typicdly, asinmany caseslikethis, thetdlemarketers
do not use their redl names over the telephone. The

prosecution, by means of the Bureau's standard
invedigative tools, of specific individuals that are
continudly involved in this conduct has proven
extremdy difficult. In the padt, the Bureau has aso
had troublelinking key peoplewho finance and direct
these operations to the offences.

Offending cdlsareinitiated from asinglelocation, but
madeto awide range of |ocationsthroughout Canada
and the United States.

Under these circumstances, the Bureau could seek
authorization to intercept telephone communications
made by the tdlemarketers and ther managers
without consent on the grounds that:

* it would dlow the collection of evidence which
would establish multiple, consistent
representations that werefase or mideadingina
materia respect, which could not be obtained
using other invedtigative tools,

e it would provide evidence which could be
tracked back to specificindividua sthrough voice

recognition;

e it would alow interception of cadls between
managers of the boiler rooms and theindividuds
financing and directing the operations;

e previous atempts to collect evidence usng the
traditional tools available to the Bureau had been
unsuccessful; and,

e past conduct of these telemarketers suggested
that they would only mantain ther current
location for a short period of time and that there
was, therefore, an eement of urgency to the



extent that it would beimpractica to carry out the
investigation usng only other invedtigaive
procedures.

EXAMPLE #2: BID-RIGGING

A businessperson informs the Competition Bureau
that he or she was approached by a competitor with
respect to a cdl for tenders involving a market in
whichthe complainant rardly participates. Withinthe
past year, however, the complainant had won a
number of tenders and had recently picked up the
necessary hidding documents for an upcoming
contract.

The competitor informed the complainant that regular
participantsin thismarket had recognized the need to
share the available business at reasonable prices if
anyone was to survive. Accordingly, a system had
been set up under which each participant agreed to
alow other competitors to win certain bids.

When the complainant suggested that this might be
illegd, the competitor noted that it was necessary;
that the participantswere careful; that they exchanged
information either over the telephone or through
informa mestings, raher than in writing. The
competitor continualy emphasized the need not to
create incriminating documents and that there were
other safeguards in place, e.g., measures to prevent
the detection of an obvious pattern. Apparently
recognizing the reluctance of the complainant to
co-operate, the competitor suggested that the
complainant could come to the next meeting just to
meet some of the other people and listen to their
concerns.

Nevertheless, the complainant decided not to take
any risksand refused to participate. The complanant
decided not to submit a bid on the reevant tender,
and decided not to submit future bids in the relevant

market, for fear of reprisal from the competitor or
possibly others.

Although willing to guess, the complainant did not
know the names of the other bid-riggers with
certainty — but knew that the next meeting would
take place in two weeks. While the complainant
initidly agreed to attend and tape the next mesting,
the complainant later declined because of the risks
involved.

Under these circumstances, the Bureau could seek
authorization to intercept the telephone
communications of the competitor without consent on
the grounds that:

» theinformation outlined above, supported by a
sworn affidavit from the complainant, indicates
that one or more bid-rigging offences have been
or about to be committed;

» theinterception of private communicationsby the
known competitor over the competitor's
telephone, as well as a the upcoming meeting,
will afford evidence of these offences,

» other invedtigative procedures are unlikely to
succeed; and

» theurgency of the matter is suchthat it would be
impractical to carry out the investigation of the
offenceusing only other investigative procedures.

EXAMPLE #3. PRICE FIXING CONSPIRACY

The Bureau is approached by two people who
indicate that they overheard aninforma conversation
drongly suggesting tha the managers of two
competitors, whom the complainants knew on a
business bass, were involved in some form of price



fixing and market sharing. These competitors
supplied aline of products for which there were no
close subdtitutes.

Additiond investigation and interviews raised further
suspicions. For example, purchasing agents outlined
ahigtory of widely varying pricesand product choice.
Severa yearsago, however, thispattern changed and
prices are now usualy the same, if not identicd, on
gmilar products. A purchasing agent provided the
name of an executive who used to work for one of
the competitors before a downsizing exercise, and
suggested that the Bureau might want to tak to this

person.

The former executive had not been directly involved
inmarketing or pricing but had attended management
mesetings chaired by the firm's Presdent, where
problems concerning low pricesin the industry were
discussed as part of a generd review of financia
results. The former executive could confirm thet the
Vice Presdent, Marketing, made comments severd
times indicating that "contact”" had been established
with an unknown executive in the other firm and that
the latter shared smilar views about the need to
improve pricing. Everyone understood, however,
that this might involve illegd activity; few questions
were asked; and the Presdent directed that nothing
should be put in writing nor should there be any
record directly or indirectly suggesting that these
kinds of discussons had taken place. By thetimethe
former executive left the company, pricesand profits
had increased and the company's financid results
were excdllent.

The former executive was dso able to introduce
Bureau officids to a lower-level source from the
executive's former company. After being promised
protection of identity, the second source was willing
to swear an affidavit confirming that the previoudy
mentioned Vice Presdent, Marketing, regularly
talked over the telephone to a senior executive from

the other mgor competitor and that these
conversations sometimes concerned prices.
Furthermore, this second source had never seen
anything about these conversations in writing.

Under these circumstances, the Bureau could seek
authorization to intercept the telephone
communications of the Vice Presdent, Marketing, at
the place of business, without consent on the grounds
that:

* there is evidence from two different sources
indicating a conspiracy to unduly lessen
competition conducted, at least in part, over the
telephone;

» thereisinformation to suggest that it is unlikely
that the required evidence will be found during
searches or, without some strong supporting
evidence, during ord examinations; and,

» theinterceptionof thete ephone communications
of the Vice Presdent, Marketing would afford
evidence of these offences.



